
IN THE UNITED STATES DSTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

Name and address of the plaintiff: 
Trent John Tompkins_________________ 
510 Main Street_____________________ 
Prospect, PA 16052__________________ 

v. No. 19-1089 

Full name, title, and business address Jury Trial Demanded 
of each defendant in this action:
1_PrimeCare Medical Inc.______________ 
__3940 Locust Lane____________________ 
__Harrisburg, PA 17109________________ 

2_Erna Craig__________________________ 
__55 Thompson Rd._____________________ 
__Mercer, PA 16137____________________ 
Use additional sheets, if necessary 
Number each defendant 

Plaintiff brings this action against the above named and identified defendants on the following cause of 
action:

I. Where are you now confined? _Released 9/20/21_

What sentence are you serving now? ________________

What court imposed the sentence? _Mercer County_

II. Previous Lawsuits

A. Describe any and all lawsuits in which you are a plaintiff which deal with the same facts involved
in this action. (If there is more than one lawsuit, describe the additional lawsuits on another piece
of paper, using the same outline.)

1. Parties to this previous lawsuit

Plaintiffs __________________________________________________
__________________________________________________________

Defendants ________________________________________________
__________________________________________________________

2. Court (if federal court, name the district; if state court, name the county) and docket number
__________________________________________________________



Additional Defendants 

3. Joseph Reichard

4. Kenneth Rodgers

5. C.O. Sherman

6. C.O. Peters

7. C.O. Cochran

8. C.O. Vasconni

9. C.O. Gioan

10. Mac McDuffie

11. John Doe #1

12. The County of Mercer
Mercer County Prison Board
Thomas W. Amundsen, President
Mercer County Courthouse
112 Courthouse
Mercer, PA 16137



__________________________________________________________ 

3. Name of judge to whom case was assigned _____________________

4. Disposition (For example: Was the case dismissed? Was it appealed? Is it still pending?)

______________________________________________________________

______________________________________________________________

5. Approximate date of filing lawsuit ____________________________

6. Approximate date of disposition _______________________________

B. Prior disciplinary proceedings which deal with the same facts
involved in this action:

Where? __________________________________________________________
When? ___________________________________________________________
Result: _________________________________________________________
________________________________________________________________
________________________________________________________________

III. What federal law do you claim was violated? _U.S. Constitution,_

Americans with Disabilities Act, and Rehabilitation Act

IV. Statement of Claim

(State here as briefly as possible the facts of your case. Do not give any legal arguments or cite
any cases or statutes. If you intend to allege a number of related claims, number and set forth
each claim in a separate paragraph. Use as much space as you need. Attach extra sheet if
necessary.)

A. Date of event: _Abuse 9/29/17-2/20/18; policies ongoing______

B. Place of event: _Mercer County Prison________________________

C. Persons involved--name each person and tell what that person did
to you: _(facts attached)______________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________



Background 

On September 5th, Trenton Tompkins, plaintiff, first arrived at Mercer County Prison. Prior to 

that, on 2/20/17, plaintiff was hospitalized at Butler Memorial Hospital, where he was first 

diagnosed as having schizophrenia. He was discharged on 3/9/17, but hospitalized again from 

3/28/17 to 4/4/17. PrimeCare Medical Inc. and Warden Erna Craig both knew of this diagnose and 

were provided with hospital records. While afflicted with this debilitating condition, plaintiff was 

subjected to unjustifiable physical abuse and numerous rights violations. 

Facts 

1. On 9/4/19, Erna Craig informed the plaintiff he could only obtain video footage with a

subpoena. Giovanne York, an inmate, described a routine practice used by the jail’s staff to conceal 

abuse: When force is used, the camera is only brought to film an inmate so he or she may be 

charged criminally. If the inmate is non-combative, the footage is intentionally recorded out of 

frame. Giovanne York reported to the plaintiff that he had been struck in the eye for refusing 

medication, and was taken to an outside optometrist for his eye injury. Video from Mr. Yorks’s 

injury is also sought, pursuant to F.R.E. 406.3. 

2. Despite written requests, Erna Craig has refused to outline Mac McDuffie’s position as

Deputy Warden of Security. 

3. On or around 9/30/17, C.O. Cooper moved the plaintiff from his cell to booking for

“medical isolation”, although no misconduct occurred and no official reason was given. All of 

plaintiff’s writings and legal work were later thrown away. 

4. On or around 9/30/17, after being moved, C.O. Peters unexpectedly punched and pepper

sprayed the plaintiff for reasons unknown. 



5. On 10/7/17, PrimeCare medical records state that the plaintiff was bruised. This was the

result of an unreported attack by guards. 

6. On 10/10/17, as documented in a misconduct issued to the plaintiff, Lt. Rodgers, C.O.

Kepple, C.O. Livermore, and C.O. Philson pepper sprayed and otherwise battered the plaintiff. 

Nurse Allison noted the plaintiff was sprayed with pepper spray, and “noted large varying 

degrees of purple bruise on right bicep, and also left ribcage, below his underarm”. 

7. Video footage of the event on 10/10/17 should be in the jail’s custody and is requested by

the plaintiff to show the event was falsely reported. 

8. On 10/13/17, plaintiff was forcibly injected with an unknown drug.

9. On 10/19/17, PrimeCare’s nurse Allison reports the plaintiff had been pepper sprayed. No

corresponding report was provided by the jail. The next day, Michaellynn notes plaintiff had been 

injected IM “last night” due to belligerence. 

10. On 10/27/17, Lt. Rodgers, C.O. Gioan, C.O. Livermore, and Grieman issued a false

misconduct to justify a vicious attack on, and pepper spraying of, the plaintiff. 

PrimeCare’s Michaellynn notes plaintiff is “covered in bruises”, delusional and “unable to 

make needs known”. She states patient: “has a bruised eye, and what appears to be dried blood on 

the bruise”. 

11. Misconducts were approved by a panel overseen by the deputy warden of operations,

Joseph Reichard. 

12. Misconduct hearings did not account for schizophrenia and violated the plaintiff’s right to

due process. It is unknown if the plaintiff was present or represented at all. 



13. On 10/30/17, PrimeCare notes more bruising. Specifically: “patient has a bruise on both

eyes”. 

14. Several beatings took place in AR18, the jail’s clothing exchange room. Erna Craig has

refused to help identify guards, and the plaintiff needs help to identify John Doe #1. 

15. C.O. Vasconni, along with John Doe #1 and C.O. Hollenbaugh, punched the plaintiff in

separate incidents in AR18. 

16. John Doe #1 would harass the plaintiff and threaten him over the intercom. He was seen

on the night of 2/7/19-2/8/19, while participating in a search of the plaintiff’s cell. 

17. On 10/31/17, plaintiff appears in a video recorded polygraph with two black eyes, visibly

confused and schizophrenic. This polygraph was taken without counsel or an ability to understand 

or consent, a fact that was known to the jail prior to October. On 10/9/17, PrimeCare noted: 

“Patient appears to be delusional and unaware of his surroundings”; on 10/27/17: “remains 

delusional and unable to make needs known” and “does not answer direct questions in a believable 

manner”; and on 10/5/17: “inmate is naked, throwing food on the floor and eating it”. 

The district attorney, a prison board member, routinely uses psychiatric and polygraph 

examinations to generate evidence against mentally ill pre-trial detainees. Another inmate, Ernest 

Snyder, was polygraphed, as well as interrogated while psychotic, ostensibly as a “competence 

evaluation”. Public defender Lauren Hackett may be complicit in this practice, and appears to have 

lied to the plaintiff about the existence of a deal made between her and the district attorney. 

Ernest Snyder, who suffers from schizophrenia, also stated that he was tasered and pepper 

sprayed. 



18. On 11/3/17, a 304 hearing was held and plaintiff was involuntarily committed. He would

not be transferred to a hospital until 2/20/18, more than three and a half months later. PrimeCare 

noted: “[Tompkins] opted not to attend, and he refused to participate”. Plaintiff does not remember 

ever having been asked. 

19. Lt. Rodgers verbally abused the plaintiff the plaintiff and beat him while the plaintiff was

handcuffed. 

20. C.O. Sherman choked and punched the plaintiff in separate incidents on the same night.

21. C.O. Sherman kicked the plaintiff in the face, in the shower, while he was curled up on the

floor attempting to protect himself. 

22. C.O. MacAurthur pepper sprayed and choked the plaintiff in separate incidents, for which

he later apologized. 

One incident, in which he choked, pepper sprayed, and punched the plaintiff in the face 

took place before 10/31/17. 

The other incident, in which he pepper sprayed the plaintiff while naked for masturbating, 

occurred on an unknown date, but was reported to Torrance State Hospital, and was told about to 

several inmates by MacAuthur himself. 

23. Warden Erna Craig, her deputies, or PrimeCare as the sole medical authority, should have

advised MacAurthur and other guards on the correct use of force, and how to manage people with 

schizophrenia properly. Plaintiff’s mom told him guards had hit him because he had “flooded his 

cell”, and Dalton Macafoose described how C.O. Villente hit the plaintiff to get him to lock down. 

Guards use force quickly, for all manner of reasons, including punishment for behavior. 



The local DA only pursues charges against inmates, so guards can use force with impunity. 

24. PrimeCare Medical Inc. chronicled abuse without intervening or reporting it, despite

knowing plaintiff was “unable to make needs known”, and “unable to listen to authority” or 

understand his surrounds. 

25. Plaintiff’s condition improved from 1/15/18 to 1/22/18 while he was transferred to

Allegheny County Jail, where he was held without incident. His condition deteriorated upon return 

to Mercer. 

26. On 2/8/18, as documented in a misconduct, C.O. Kepple, C.O. Vasconni, Carter, and Lt.

Scott were involved in an attack of the plaintiff. Plaintiff was pepper sprayed, punched in the face, 

and tasered while he lay limp, in fear of guards. The misconduct described the plaintiff as 

“combative” which is false. Plaintiff requested to see the video and was refused. Counselor Ed 

Hedglin told the plaintiff he reviewed the tape and felt the guards acted appropriately. 

27. On 8/28/19, Erna Craig was asked to help plaintiff identify Carter, Kepple, R. Livermore,

and Gioan. She refused. 

28. Timothy E. Angerett, who resides at at 510 Main St., Prospect, PA 16052, logged

information he was told and witnessed during visits. He has provided an affidavit, and wishes to 

testify. 

31. Sharon Dodds, who resides at 547 Orchard Rd., Mercer, PA 16137, provided a statement

describing her visit with plaintiff in November of 2017. In her letter, which has been provided to 

the court, she describes the plaintiff as “covered in bruises”, with a large bruise on his hip and 

broken blood vessels in both eyes. She describes the plaintiff as “confused”, “not comprehending”, 

and mentally not right”. Ms. Dodds is available to testify. 



33. On 2/20/18, plaintiff was transferred to Torrance State Hospital (121 Longview Dr.,

Torrance, PA 15779). 

On 2/23/18 (late note) Michaellynn noted that plaintiff had a bruise under his left eye. 

34. Plaintiff was treated by Dr. Herbert Chissell, to whom he reported the abuse at the jail. He

had no issues with his treatment or conduct and quickly improved. 

36. Plaintiff’s medical records from Torrance State Hospital are in his father’s custody.

37. Plaintiff returned from Torrance, and he met with PrimeCare staff on 4/27/18. He was taken

off of Haldol, against the medical advice of Dr. Chissell, without his foreknowledge or consent. 

On 6/21/18, Nichole Parra stated: “Patient states he was on Haldol at Torrance and we 

stopped it here since he refused to see the Dr. through the computer”. Medical records show: 

5/1/18: changed to Rameron 15mg/ Buspar 10mg/ Visteril 50mg 
6/13/18: “psych meds d/c’d due to non-compliance” 

38. Erna Craig, directly and through policies, violated plaintiff’s (and all inmates’) right to

receive publications, including two dictionaries ordered on 5/16/19 and 8/5/19. 

39. The dictionary issue is illustrative of a larger, top-down non-compliance with the law and

United States Constitution. 

40. The Mercer County Prison confiscated and kept plaintiff’s medical records, hampering his

criminal defense and ability to plea this complaint. He only received treatment notes on 4/14/20. 

41. Dictionaries are required to correspond and prepare legal work. The only reason given for

their censorship, in response to grievances, was that a cheap dictionary was sold on commissary. 

Erna Craig and her secretary were aware on the laws on censorship. 



46. Medical isolation cell is public and brightly illuminated.

47. Plaintiff, on multiple occasions, was held for hours, naked and without bedding materials.

In one instance, he was kept this way overnight, until Ms. Morretti brought him regular clothes. 

Exact nights are unknown, though on 2/11/18, nurse Jeff Ferguson noted plaintiff was: “resting on 

bunk with no clothing in fetal position”. 

48. The entire Mercer County Prison uses 24/7 illumination, and lights are not shut off at night.

This impacts inmates’ sleep, and differs from PADOC practice. Jail’s policy prohibits giving sleep 

aids, and some inmates take anti-psychotic drugs for the side-effect of sleep. 

51. Plaintiff was tasered by unknown guards through the door slot while attempting to allow

himself to be handcuffed. Corrections officer Ms. Holmes may have witnessed this event. 

52. Plaintiff was tasered in booking, on unknown date. Discovery should be allowed to uncover

the total number of times tasers were used against the plaintiff. 

MacAurthur described one use of taser by a lieutenant against the plaintiff while plaintiff’s 

hands were in the toilet. (MacAurthur then punched the plaintiff) 

Sharon Dodds, plaintiff’s aunt, reported burns on plaintiff’s face during a visit, which may 

have been caused by Lt. Rodger’s taser or pepper spray. 

53. Plaintiff was attacked in his sleep while in booking. On a separate occasion, while in “the

hole”, he was awoken to guards who rushed in his cell but did not attack him. 

54. Dr. Pandya admitted being limited in her ability to help the plaintiff, and advised he talk to

a psychiatrist upon his release. Dr. Saavedra, a psychiatrist with the PADOC, has since diagnosed 



the plaintiff with post traumatic stress disorder, and referred him to psychologist Regena Check 

for continued treatment. 

55. C.O. Gioan kicked and punched the plaintiff, and either pepper sprayed the plaintiff or was

present when he was pepper sprayed. 

56. Mercer County Prison has a duty to reasonably accommodate schizophrenia under the

Americans with Disabilities Act and the Rehabilitation Act. 

Schizophrenia is common, and correctional facilities and jails hold a disproportionately 

high number of Americans with schizophrenia; numerically it is higher than the number in mental 

hospitals. Prison practices and policies should reasonably protect the rights and well-being of 

people with schizophrenia. 

Plaintiff was isolated, punished, and assaulted due to his medical condition and behaviors 

symptomatic thereof, in violation of the federal ADA and Rehabilitation Act. 

57. The jail failed to treat plaintiff’s schizophrenia in a medically-proper, abuse-free setting,

which worsened his condition and symptoms. 

70. On 10/18/19, after filing his lawsuit, plaintiff’s tooth #3 cracked. The tooth had a lost

filling, which plaintiff had tried to have replaced since 9/29/18. Plaintiff made appointments on 

9/29/18, 10/13/18, 1/1/19, 3/16/19, and 7/12/19, solely to correct this problem. On 7/16/19, he 

filed a medical grievance which stated: “I have got five or so temporary fillings but they only last 

a couple days”. 

Plaintiff appealed his grievances to the prison board president, Thomas W. Amundsen, who 

confirmed that Mercer County Prison does not cover routine dental procedures, specifically 



fillings. The jail lacks the equipment to drill teeth or provide dental fillings, a situation PrimeCare 

is unable to change or deliberately indifferent to. 

Plaintiff’s tooth was not fixed until 1/28/20, at PADOC expense. Dr. Levicky, who fixed 

the tooth, told plaintiff that due to the amount of tooth material lost, he can expect future problems. 

JURY TRIAL DEMANDED 



______________________________________________________________ 
______________________________________________________________ 
______________________________________________________________ 
______________________________________________________________ 

V. Did the incident of which you complain occur in an institution or place of custody in this District?
If so, where?
Yes, Mercer County Prison,___________________________
55 Thompson Rd., Mercer, PA 16137____________________
and answer the following questions:

A. Is there a prisoner grievance procedure in this institution?
Yes (X) No ( )

B. Did you present the facts relating to your complaint in the state prisoner grievance procedure?
Yes (X) No ( )

C. If your answer is YES,

1. What steps did you take? _________________________________________
(see attached – procedure out of date in handbook)____

2. What was the result? ____________________________________________
Warden / Deputy Warden know of lawsuit over abuse_____

D. If your answer is NO, explain why not:  _____________________________
_________________________________________________________________

E. If there is no prison grievance procedure in the institution, did you complain to prison authorities?
Yes ( ) No ( )

F. If your answer is YES,

1. What steps did you take? _________________________________________
______________________________________________________

2. What was the result? ____________________________________________
______________________________________________________

VI. Relief

State briefly exactly what you want the court to do for you. Make no legal arguments. Cite no
cases or statutes.

Money damages, verdict in my favor, policy changes.__

_____________________________________________________

I DECLARE UNDER PENALITY OF PERJURY THAT THE FOREGOING IS TRUE AND 
CORRECT. 



. Grievance Steps Taken 

In preperation for my· claim I learned about the PLRA's exhaus

tion. requirement, read the grievance procedure in the handb;>ok, 

and filed 'kiosk· grievances- and paper appeals of both the denial 

of incident reports and, seperately, the confiscation of my 

Webster's Collegiate Dictionary. 

I never got a respo_nse, 130 I resubmitted another paper gri:evance 

form, and sent home to my father the draft of the one I sent,· 

along with a blank grievance form and the date and time I handed 

it to C.0. Oxenham. (on camera) 

I put in two kiosk' messages about.how to appeal, which received 

non-answ�rs, then on 6/12/19 I asked adminiitration via kiosk: 

"Do I neeQ. a paper grievance form to grieve the warden/ de{!uty 

warden? Or ·is it on the kiosk? What cat�gory do I use?_ No 

one responds to my paper grievances·. 11 

On 6/12/19,. the warden's secretary, Ms. Lesko, replied: 

"any grievances must_go through the kiosk and will be answered 

accordingly. For past referrence I have not received any paper 

grievance forms for· the las·t ·few wee·ks." 

1 
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Accordingly, I grieved all the items for my complaint through 

the kiosk and saved copies. Since I lacked the incident reports. 

I. also drafted a gri·evance t.o the prison board_ pre�ident Thomas

Amundsen -in .accorda·nce with the. 2018 version of the handbooj.c-. 

Mr. Amundsen,· without repling in w�i ting, had the deputy wardens

release the incident reports needed for my complaint, as well as 

a printed copi of my kiosk messages. I was then able to grieve 

issues raised by the misconduct reports. 

Before_ adding· the d�tails of the uncovered issues to my· amended 

co_mplaint, 'f filed grievances .. Just· to qotible check, before 

amending, I asked: 

"To Warden: On 6/12 I asked a-bout paper· grievances because I 

had sent one up over my dictionary. I was told everything had 

to ge through the kiosk; so. that's what I did. Is that.·. right?

The handbook you gave me is the 2016 one, i:ts grievance procedure. 

is diff eren t·: 11

On 9/13/2019, Ms·. Lesko replied: 

"The handbo.ok I gave y·ou was published in 2016 but was updated 

on 6/20/2018 as it is updated once per year. Grievances are to _ 

be put in through the kiosk instead of paper." 



On 9/13/2019; she also explained that, the handbook section 

that refers to lieutennants is out of date. Specifically, in 

message #19-000073244, she· states, "they used to· go to lieuten-. 

nants but now that they .are on the kiosk I answer them. 0 

I believe I have exhausted: a.11 administrative remedy and cqmplied 

fully with the requirements of the PLRA. 

3 
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IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

) 
) 

TRENT JOHN THOMPKINS, ) 
) 

Plaintiff, ) 
) 

V. ) 

) 
PRIMECARE MEDICAL, INC., ERNA ) 
CRAIG, JOSEPH REICHARD, Deputy ) 
Warden of Operations, KENNETH ) 
RODGERS, Lieutenant, C.O. SHERMAN, ) 
C.O. PETERS, C.O. COCHRAN, C.O. ) 
Y ASCONNI, C.O. GIOAN, MAC ) 
MCDUFFIE, Deputy Warden of Security, and ) 
JONE DOE 1 ) 

Defendants. 

Civil Action No. 19-1089 
District Judge J. Nicholas Ranjan 
Magistrate Judge Maureen P. Kelly 

Re: ECF No. 70 

REPORT AND RECOMMENDATION 

I. RECOMMENDATION

Plaintiff Trent John Tompkins ("Tompkins") initiated this action against Warden Erna 

Craig and various Mercer County Jail employees (collectively, the "Mercer County Defendants") 

and its medical care contractor, Prime Care Medical, Inc. ("Prime Care"), alleging the violation of 

his rights under the United States Constitution and the Americans with Disabilities Act, 42 U .S.C. 

§ 12132. Tompkins' claims arise out of multiple instances of alleged excessive use of force,

inhumane conditions of confinement, and the failure to treat and accommodate his previously 

diagnosed schizophrenia. 

Presently before the Court is a Motion to Dismiss filed on behalf of the Mercer County 

Defendants. ECF No. 70. For the following reasons, it is respectfully recommended that the 

Motion to Dismiss be granted as to Tompkins' negligence and ADA claims, but denied as to his 
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Fourteenth Amendment due process, conditions of confinement, failure to provide medical 

treatment, and excessive force claims. 

II. REPORT

A. FACTUAL AND PROCEDURAL BACKGROUND

Tompkins commenced this action with an initial complaint filed on August 28, 2019. ECF 

No. 1. After Tompkins filed two amended complaints, ECF Nos. IO and 17, and the Mercer 

County Defendants filed a Partial Motion to Dismiss for Failure to State a Claim, ECF No. 43, 

Tompkins filed the operative Third Amended Complaint. ECF No. 66. The following facts, 

accepted as true at this early stage of the litigation, are derived from the Third Amended Complaint. 

ECFNo. 66. 

Prior to Tompkins' incarceration at the Mercer County Jail in September 2017, he was 

diagnosed with schizophrenia. Upon intake as a pre-trial detainee on September 5, 2017, Prime 

Care's assigned physician acknowledged Tompkins' diagnosis. 1 However, Mercer County

Defendants and Prime Care failed to accommodate and treat his schizophrenia throughout his 

incarceration at Mercer County Jail, leading to multiple instances involving the excessive use of 

force by Mercer County Jail corrections officers. 

Tompkins alleges he was repeatedly punched, kicked, choked, beaten while handcuffed, 

and subjected to multiple instances of the use of pepper spray and a taser. Many of these beatings 

took place in a "clothing exchange room," or in Tompkins' cell, with Tompkins being awakened 

by guards attacking him. Tompkins alleges that misconduct reports were issued by the Mercer 

County Defendants to justify the use of force, and that he was denied due process to challenge 

1 Plaintiffs status as a pretrial detainee is confirmed by the Mercer County Defendants. ECF No. 70 � I. 

2 
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each of the misconducts. As a result of the use of force, Tompkins' medical records document 

extensive bruising, black eyes, and other signs of physical abuse. Prime Care documented the 

abuse but failed to intervene on Tompkins' behalf. 

Twice during Tompkins' incarceration, he was transferred out of the Mercer County Jail, 

once to Allegheny County Jail, and once to Torrance State Hospital, a mental health facility. While 

housed at both outside facilities, Tompkins received adequate treatment for his serious mental 

health condition and suffered no abuse or misconducts. However, upon return to the Mercer 

County Jail, the maltreatment and physical abuse continued. 

Tompkins further alleges that he was housed in a cell with continuous bright illumination 

that prevented adequate sleep. 

As a result of the conditions of his confinement, the abuse he experienced, and the issuance 

of misconducts for behavior, Tompkins alleges that the Mercer County Defendants failed to 

accommodate his schizophrenia, as required by the Americans with Disabilities Act, and were 

otherwise negligent by violating the standard of care for mentally impaired prisoners. 

The Mercer County Defendants have filed the pending Motion to Dismiss contending that 

Tompkins fails to provide sufficient factual allegations to support an excessive force claim, and 

fails to a state a claim upon which relief may be granted for the alleged violation of the ADA or 

for his claim of negligent medical care. ECF No. 70. The parties have filed briefs in support and 

in opposition to the Motion to Dismiss, ECF Nos. 71 and 77, and Tompkins has filed a "Declaration 

in Support of Complaint, ECF No. 78, with excerpts from "A Jailhouse Lawyer's Manual," 

addressing conditions of confinement for prisoners with mental illness. ECF No. 79. The Motion 

to Dismiss is now ripe for consideration. 

3 
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B. STANDARD OF REVIEW

1. Motion to Dismiss

In assessing the sufficiency of the complaint pursuant to a motion to dismiss under Federal 

Rule of Civil Procedure 12(b)(6), the Court must accept as true all material allegations in the 

complaint and all reasonable factual inferences must be viewed in the light most favorable to the 

plaintiff. Odd v. Malone, 538 F.3d 202, 205 (3d Cir. 2008). While a complaint does not need 

provide detailed factual allegations to survive the motion to dismiss, a complaint must provide 

more than labels and conclusions. Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007). A 

"formulaic recitation of the elements of a cause of action will not do." Id. (citing Papasan v. Allain, 

4 78 U.S. 265, 286 (1986)). "Factual al legations must be enough to raise a right to relief above the 

speculative level" and sufficient "to state a claim to relief that is plausible on its face." Twomblv, 

550 U.S. at 555, 570. 

"The plausibility standard is not akin to a 'probability requirement,' but it asks for more 

than a sheer possibility that a defendant has acted unlawfully .... Where a complaint pleads facts 

that are 'merely consistent with' a defendant's liability, it 'stops short of the line between 

possibility and plausibility of 'entitlement to relief."' Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) 

(quoting Twombly, 550 U.S. at 557). 

In other words, at the motion to dismiss stage, a plaintiff is required to make "a showing' 

rather than a blanket assertion of an entitlement to relief." Phillips v. County of Allegheny, 515 

F.3d 224, 232 (3d Cir. 2008). "This 'does not impose a probability requirement at the pleading

stage,' but instead 'simply calls for enough facts to raise a reasonable expectation that discovery 

will reveal evidence of the necessary element."' Id. at 234. quoting Twombly, 550 U.S. at 556 n. 

3. 

4 
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To determine the sufficiency of a complaint, "a court ... must take three steps," that include 

(1) taking note of the elements a plaintiff must plead to state a claim; (2) identifying allegations

that are merely legal conclusions "because they ... are not entitled to the assumption of truth;" and 

(3) assuming the veracity of all well-pleaded factual allegations and determining "whether they

plausibly give rise to an entitlement to relief." Connelly v. Lane Constr. Corp., 809 F.3d 780, 787 

(3d Cir. 2016) (quoting Igbal, 556 U.S. at 675,679). If the court finds, even after construing the 

complaint in the light most favorable to the plaintiff, that the plaintiff is not entitled to relief, the 

court can dismiss the claim. Fowler v. UPMC Shadyside, 578 F.3d 203, 210 (3d Cir. 2009). 

2. Pro Se Pleadings and Filings

Prose pleadings and filings, "however inartfully pleaded," must be held to "less stringent 

standards than formal pleadings drafted by lawyers" Haines v. Kerner, 404 U.S. 519,520 (1972). 

If the court can reasonably read pleadings to state a valid claim on which the litigant could prevail, 

it should do so despite failure to cite proper legal authority, confusion of legal theories, poor syntax 

and sentence construction, or litigant's unfamiliarity with pleading requirements. Boag v. 

MacDougall, 454 U.S. 364 (1982); United States ex rel. Montgomery v. Brierley, 414 F.2d 552, 

555 (3d Cir. 1969) (A "petition prepared by a prisoner ... may be inartfully drawn and should ... 

be read 'with a measure of tolerance'"); freeman v. Department of Corrections, 949 F .2d 360 ( I 0th 

Cir. 1991). Under our liberal pleading rules, a district court should construe all allegations in a 

complaint in favor of the complainant. Gibbs v. Roman, 116 F.3d 83 (3d Cir. 1997) (overruled on 

other grounds); see also Nami v. Fauver, 82 F.3d 63, 65 (3d Cir. 1996) (discussing Fed. R. Civ. P. 

12(b)(6) standard); Markowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d Cir. J 990) (same). 

However, there are limits to the court's procedural flexibility- "pro se litigants still must 

allege sufficient facts in their complaints to support a claim .... they cannot flout procedural rules 

5 
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- they must abide by the same rules that apply to all other litigants." Mala v. Crown Bay Marina,

Inc., 704 F.3d 239, 245 (3d Cir. 2013) (citations omitted). Because Tompkins is a pro se litigant, 

the Court will consider the facts and make inferences where it is appropriate. 

C. DISCUSSION

1. Excessive Force Claims

The Mercer County Defendants first move to dismiss Tompkins' excessive force and 

conditions of confinement claims because the facts alleged in Tompkins' Complaint are 

insufficient as a matter of law to state a claim for the violation of his rights. ECF No. 70 � 3; ECF 

No. 71 at 6-10. 

As a pretrial detainee, Tompkins is afforded greater constitutional protection than an 

individual convicted of a crime and serving a sentence. 

It is well settled that the Eighth Amendment applies only after the state "has secured 
a formal adjudication of guilt" because, prior to that time, it has not acquired "the 
power to punish with which the Eighth Amendment is concerned." Tri Thanh 
Nguyen v. Franklin Cnty. Sheriffs Dep't 512 Fed. Appx. 188, 190 (3d Cir. 2013) 
cert. denied, _ U.S. _, I 33 S. Ct. 2774, 186 L.Ed.2d 224 (2013), quoting 
Ingraham v. Wright, 430 U.S. 651,671 n. 40, 97 S. Ct. 1401, 51 L.Ed.2d 711 
( 1977). Once convicted, the Eighth Amendment then imposes a duty on prison 
officials to provide "humane conditions of confinement; prison officials must 
ensure that inmates receive adequate food, clothing, shelter, and medical care." 
Farmer v. Brennan, 511 U.S. 825, 832, 114 S.Ct. 1970, 128 L.Ed.2d 811 ( 1994). 

With respect to pretrial detainees, because one may not be punished prior to 
conviction and sentencing, the Due Process Clause of the Fourteenth Amendment 
prohibits prison officials from imposing conditions that amount to punishment of a 
pretrial detainee. Hubbard v. Taylor, 399 F.3d 150, 158 (3d Cir. 2005), citing Bell 
v. Wolfish, supra. Accordingly, pretrial detainees are afforded greater
constitutional protection under the Fourteenth Amendment than that provided to
convicted prisoners under the Eighth Amendment. [d. at 167 n. 23 ( citation
omitted).

Imhoffv. Temas, 67 F. Supp. 3d 700, 708-09 (W.D. Pa. 2014). 

6 
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Unknown dates CO Cochran "threw the plaintiff to the floor of the shower, hurting 
plaintiffs head, following an incident in which plaintiff was pepper 
sprayed." Id. at 10. 

Unknown dates Tompkins "was tasered by unknown guards while attempting to 
comply with an order to allow himself to be handcuffed. Female 
CO Ms. Holmes may have witnessed this event." ld. at 11. 

Unknown date Tompkins was tasered in booking. Id. 
Unknown date Tompkins was attacked in his sleep. Id. 
Unknown date Tompkins was kicked and punched by CO Gicar, who either pepper 

sprayed Tompkins or was present when Tompkins was pepper 
sprayed 

The Mercer County Defendants find the number of alleged incidents incredible and take 

issue with the "conclusions of law" implied by the words "battered," "beat" and "attacked." ECF 

No. 71 at 6 n.1, 9. Defendants also challenge the lack of detail as to each incident because 

Tompkins fails to establish "whether the force used was applied 'maliciously and sadistically to 

cause harm."' Id. 

At this early stage of the litigation, the Court finds that Tompkins has provided sufficient 

detail to state a claim for the alleged unlawful use of excessive force in violation of the Fourteenth 

Amendment. "Under Twombly and Iqbal, we start with the question of whether [Tompkins] has 

made factual allegations that state a plausible ground for relief. Twombly, 550 U.S. at 564 n. 8, 

l 27 S.Ct. 1955. Although [Tompkins'] complaint is not as rich with detail as some might prefer,

it need only set forth sufficient facts to support plausible claims." Fowler v. UPMC Shadyside, 

578 F.3d 203, 211-12 (3d Cir. 2009)" 

Here, Tompkins describes the circumstances surrounding the use of force with approximate 

dates and involved personnel so as to allege a plausible claim that he was subjected to multiple 

instances of the use of force not rationally related to a legitimate nonpunitive governmental 

purpose, or force excessive in relation to that purpose. Certainly, Tompkins will bear the burden 

8 
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move to dismiss this claim pursuant to the immunity afforded each of them by Pennsylvania's 

Political Subdivision Tort Claims Act ("PSTCA"), 42 Pa. C.S.A. § 8541, et seq. ECF No. 70 � 7. 

The PSTCA renders political subdivisions and their employees immune for negligent acts 

except under limited circumstances that are defined by statute. 42 Pa. Cons. Stat.§ 8545; Patterson 

v. Armstrong County Children and Youth Services, 141 F. Supp. 2d 512, 543-44 (W.D. Pa. 200 I).

Because negligence in the delivery of medical or mental health care is not an enumerated exception 

to the PSTCA, the Mercer County Defendants are entitled to the immunity afforded by the PTSCA. 

Accordingly, it is recommended that Tompkins' negligence claim be dismissed with prejudice as 

to the Mercer County Defendants, as amendment would be futile.2

4. Leave to Amend

In this instance, given Tompkins' pro se status, the Court recommends permitting 

Tompkins one final opportunity to amend his Complaint to address the deficiencies identified in 

this Report and Recommendation, as to those claims not deemed futile. "When a plaintiff does 

not seek leave to amend a deficient complaint after a defendant moves to dismiss it, the court must 

inform the plaintiff that he has leave to amend within a set period of time, unless amendment would 

be inequitable or futile. Grayson v. Mayview State Hosp., 293 F.3d 103, I 08 (3d Cir. 2002). 

Accordingly, it is recommended that Tompkins be granted leave to amend his complaint within 

twenty (20) days regarding the deficiencies in his Complaint identified in this Report. 

2 Plaintiff contends that the Mercer County Defendants' conduct regarding his mental health treatment is relevant to
an Eighth Amendment claim for their deliberate indifference to his mental health condition. ECF No. 77 at 11. The 
Court construes the Third Amended Complaint as broadly alleging a Fourteenth Amendment claim against the Mercer 
County Defendants related to deliberate indifference to Plaintiffs serious mental health condition. Thus, while the 
Court recommends the dismissal of Plaintiffs negligence claim, it is further recommended that Plaintiff be permitted 
to proceed with his related Fourteenth Amendment claim. This approach is in keeping with Plaintifrs pro se status, 
which affords him a degree of leeway where the Court "cannot say with assurance that under the allegations of the 
pro se complaint, which [is held] to less stringent standards than formal pleadings drafted by lawyers, it appears 
'beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief."' 
Haines v. Kerner, 404 U.S. 519, 520-21 (1972). 
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Tompkins is reminded that an amended complaint "must be complete in all respects. It 

must be a new pleading which stands by itself as an adequate complaint without reference to the 

complaint already filed." Williams v. Ferdarko, 2018 WL 3653272, at *1 n. 1 (W.D. Pa. Aug. 1, 

2018). Accordingly, each claim must be set forth as a separate count, using number paragraphs, 

and identifying the part(ies) against whom it is asserted, and identifying or stating the facts in 

support thereof. See, Federal Rules of Civil Procedure 8(a) and (e), 1 0(b). Any claims not alleged 

in the final amended complaint will be deemed waived. 

D. CONCLUSION

For the foregoing reasons, it is respectfully recommended that the Motion to Dismiss filed 

on behalf of the Mercer County Defendants, ECF No. 70, be denied as to Tompkins' Fourteenth 

Amendment claims for excessive force, inhumane conditions of confinement, deliberate 

indifference to his serious mental health condition, and the violation of his right to due process 

with respect to the issuance and adjudication of prisoner misconduct charges. It is further 

recommended that the Motion to Dismiss be granted as to Tompkins' ADA and negligence claims, 

and that such claims be dismissed with prejudice. 

In accordance with the Magistrate Judges Act, 28 U.S.C. § 636(b)(l), and Local Rule 

72.D.2, the parties are permitted to file written objections in accordance with the schedule

established in the docket entry reflecting the filing of this Report and Recommendation. 

Objections are to be submitted to the Clerk of Court, United States District Court, 700 Grant Street, 

Room 3110, Pittsburgh, PA 15219. Failure to timely file objections will waive the right to appeal. 

Brightwell v. Lehman, 637 F.3d 187, 193 n. 7 (3d Cir.2011). Any party opposing objections may 

11 
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file their response to the objections within fourteen ( 14) days thereafter in accordance with Local 

Civil Rule 72.D.2. 

Dated: April 9, 2020 

cc: The Honorable J. Nicholas Ranjan 
United States District Judge 

Respectfully submitted, 

Isl Maureen P. Kelly 
MAUREEN P. KELLY 
UNITED STATES MAGISTRATE JUDGE 

All counsel of record by Notice of Electronic Filing 

Trent John Tompkins 
QA1283 
SCI FAYETTE 
50 Overlook Drive 
LaBelle, PA 15450 
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IN THE U.S. DISTRICT COURT FOR THE 

WEST ERN DISTRICT OF PEN NSYLVAN IA 

TRENTON JOHN TOMPKINS, 
·. Plaintiff

v. 

PRIMECARE ME DICAL INC. , 
et al. , 

Defendants 

) 

) 

) 

) 

Civil Action: 

#19-1089 

Response to Court's Report and Recommendation 

On 4/9/20, the court issued a Report and Recorrmendation which proposed to 

allow dism�ssal of plaintiff's ADA claims. In response, plaintiff amended his 

complaint to include the county of Mercer defendants. 

However, 42 U.S.C. §1983 also provides that: 

"Every person who, under color of any statute, ordinance, regulation, custom, or 

usage, of any state or Territory of the District of Columbia, subjects or causes to 

be subjected, -any citizen of-the United States or other person within the 

jurisdiction thereof to the deprivation of any rights, privileges, or irrrnunities 

secured by the Constitution and laws, shall be liable to the party injured" 

"Persons" are therefore liable for ADA violations. This is in accordance with U.S. 

v. Georgia; finding that, if the complaint asserts conduct that violates the ADA and
2 

-

the Constitution, one can bring ADA damage claims , against defendants in their 

official capacites, or against the governments they work for, in addition to the 

constitutional damage claims under 42 U.S.C. §1983. 

Toe court should therefore recognize ADA claims in the amendment as relevant 

to all defendants. 

1 U.S. v. Georgia, 546 U.S. 151, 160, 126 S.Ct. 877 (2006) 

2 ADA Title II
' 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

TRENT JOHN THOMPKINS, ) 
) 

Plaintiff, · ) 
) 

V. ) . 
) 

PRIMECARE MEDICAL, INC., ERNA ) 
CRAIG, JOSEPH REICHARD, Deputy ) 
Warden of Operations, KENNETH ) 
RODGERS, Lieutenant, C.O. SHERMAN, ) 
C.O. PETERS, C.O. COCHRAN, C.O. ) 
V ASCONNI, C.O. GIOAN, MAC . ) 
MCDUFFIE, Deputy Warden of Security, and ) 
JONE DOE l, and THOMAS W. ) 
AMUNDSEN, Mercer County Prison Board ) 
President ) 

) 
Defendants. ) 

Civil Action No. 19-1089 
· District Judge J. Nicholas Ranjan
Magistrate Judge Maureen P. Kelly

Re: ECF No. 121

ORDER OF COURT 

AND NOW, this 9th day of June, 2020, IT IS HEREBY ORDERED that Plaintiffs Motion 

-toR.equest Appointment of Counsel, ECFN0:-121, is GRANTED: . �

Pursuant to 28 U.S.C. § 1915(e)(l) and the Order of court dated March 24, 1999, entered 

pursuant to the resolution of the Board of Judges of the United States District Court for the Western 

District of Pennsylvania In re: Funding of Plan for the Appointment of Counsel in Select Pro Se 

Prisoner Civil Rights ActionS (Miscellaneous No 99-95), the Clerk of Court is directed to request 

a lawyer to consider entering an appearance on behalf of Plaintiff in the above-captioned case, and 

to notify all parties once. an attorney has accepted. 

IT IS FURTHER ORDERED that the Clerk of Court is directed to provide counsel with a 

copy of the complaint, any amended complaint, all answers, and shall provide counsel with any 



Case 2:19-cv-01089-NR-MPK Document 127 Filed 06/09/20 Page 2 of 2 

additional pleadings or documents as requested by counsel. In addition, counsel should be advised 

that representation would be for purposes of pretrial proceedings, trial, and/or mediation only. 

IT IS FURTHER ORDERED that the Clerk of Court shall administratively close this case 

while pro bono counsel is being sought. This order shall not be considered a dismissal or 

disposition of any claims in this action. 

cc: All counsel of record via CM/ECF 

Trent John Tompkins 
QA1283 
SCI Fayette -
50 Overlook Drive 
LaBelle, PA 15450 

BY THE COURT: 

ls/Maureen P. Kelly 
MAUREEN P. KELLY 
UNITED STATES MAGISTRATE JUDGE 
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